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BRIDGES, P.J., FOR THE COURT:

1. On October 13, 2003, Nathaniel Miller pled guilty to the charge of aggravated assault in the

shooting of Timothy Brewer. Miller was sentenced to twenty years with ten years suspended.

12. On December 29, 2003, Miller filed a petition for post-conviction relief. Thetrid court entered

an order, without a hearing, denying Miller' s motion for post-conviction relief. Miller has appeded and

raised the following three issues.

|. Thetria court erred in finding that there was a factua basis upon which to accept

Nathanid Miller'sguilty plea



[1. Nathanid Miller's federd and dtate due process rights were violated by the
presentation of false testimony during his sentencing hearing and by the falure of the trid
judge to learnthe circumstances of an offense before imposing sentence. Thisalso violates
the fundamentd fairnessrequest of the due processclauseof the United States Congtitution
Amendment 14.

[1l. Thetrid court erred in finding that Nathaniel Miller faled to prove that his attorney
was ineffective.

Wefind no error we affirm the judgment of the circuit court.

FACTS
113. On the night of January 18, 2003, Nathanid Miller and severa young menmet on a country road
with the intention of fighting over agirl. When two of the young men got out of their vehicles, Miller pulled
agun and garted shooting. All the young menleft inahurryinsevera vehicles. Miller continued shooting
and one of the shots went through the back window of atruck and struck the driver’s shoulder. Miller
contends that he did not intend to shoot Timothy Brewer and that the wound was not serious.  Miller
contends that he was only shooting up in the ar or in the ground.
4.  Athisquilty plea hearing, Miller was advised of hisrights and those that he would be giving up as
aresult of pleading guilty. After the charge was read, Miller was asked if he understood it and then was
asked if he was guilty of the charge and if he understood that the State was not making any
recommendation as to the sentence. Miller responded affirming that he understood.
5. Miller expressed complete satisfaction with his attorney. Miller further stated that he had nothing
to say or ask of the court prior to the acceptance of hisquilty plea. The court accepted Miller’ squilty plea
and set sentencing for two days later.
6.  Atthe sentencing hearing, the victim Brewer testified asto what had happened. Hesaid that Miller

firedagunat him as he was driving away and that the bullet shattered the rear window and struck himon



the shoulder. The bullet did not penetrate Brewer's shoulder.  Two other young men who had been
present a the incident leading to the shooting also testified as to the events leading up to the shooting.
17. Deputy Sheriff Tracy Howard wascaled to tedtify at the sentencing hearing. Hetegtified that Miller
had a child with his stepdaughter, that Miller had been in youth court severa times, that he had been
accused of shooting at another person on a different occason, and that Miller had been accused of
threstening another person who was to be awitness againgt him. Officer David Sheffidd was aso cdled
to testify and corroborated Deputy Howard' stestimony that Miller had been involved in another shooting,
but that the parties decided not to press charges against Miller.
118. Miller sgrandmother was dso cdled to testify at the sentencing hearing. She stated that she had
beenresponsble for raisng Miller and his brother after their parentsdied. She stated that shewas heavily
dependent upon Miller and that he was a fine young man a home.
T9. Thetrid judgestated, “I’ mstruck by the testimony that thiswas as sensalessas anything I’ ve heard,
just amply did not have to happen.” The judge then sentenced Miller to twenty years with ten years
suspended and imposed a fine of $1,000, restitution of $150 for the auto glass and court costs.
STANDARD OF REVIEW
110. “Inreviewingthetria court’ sdecision to deny a defendant’ s petitionfor post-convictionrdief, we
do not digturb the trid court’s findings of fact unless clearly erroneous, however, we apply the de novo
dtandard to questions of law.” Harrisv. Sate, 757 So.2d 195, 197 (18) (Miss. 2000).
DISCUSSION

|. Thetrial court erredinfinding that therewasa factual basisupon which to accept
Nathaniel Miller’s guilty plea.



11.  Miller contendsthat the court accepted his guilty pleawithout firgt ensuring that there was afactud
bassfor it. Miller admitsthat he responded positively whenasked if he did commit the crime charged in
the indictment, but contends that this was not enough.
12.  In her order denying post-conviction rdlief, the circuit court was of the opinion that the reading of
the indictment and Miller’s acknowledgment that he committed the crime stated in the indictment was
auffident, dting Drake v. State, 823 So. 2d 593 (Miss. Ct. App. 2002). Ascited by the appdllant, this
CourtinDrakespecificdly stated, 1t hasbeenhdd that ‘if sufficiently specific, anindictment or informetion
can be used as the sole source of the factud basis for a guilty plea’” Drake, 823 So. 2d at 594 (1 6),
(quoting U. S. V. Hinojosa-Lopez, 130 F. 3d 691, 695 (5" Cir. 1997)). Theindictment in the present
case was sufficiently specific to meet the requirements of Drake.
113. Miller'sessentid argument isthat he did not ddiberately and knowingly cause the specific injury
to Brewer. Mississppi Code Annotated section 99-3-7(2)(b)(Rev. 2000) provides:

A personisguilty of aggravated assault if he attempts to cause or purposely or knowingly

causes bodily injury to another with a deadly weapon or other means likely to produce

death or serious bodily harm . . . .
Indl hisarguments, Miller has not contended that he did not shoot a deadly weapon and that Brewer was
not injured. Although the injury was not life threastening or serious does not change the nature of the
offense. It is not necessary under the Statute that the victim suffer “serious’ bodily injury; mere “bodily
injury” isauffident aslong asit was caused with “other means likdy to produce death or serious bodily
harm.” Jackson v. State, 594 So. 2d 20, 24 (Miss. 1992).

14. Evenif the court were fully unaware of adl the circumstances surrounding the guilty plea, the

testimony at the sentencing hearing corrected thisdefect. Thevictim, Timothy Brewer, and otherstestified,



giving the court additional details in support of the guilty plea. We find that this assgnment of error is
without merit.
[1. Nathaniel Miller’s federal and state due process rights were violated by the
presentation of fal se testimony during his sentencing hearing and by the failure of the
trial judge to learn the circumstances of an offense before imposing sentence. This
also violatesthe fundamental fairnessrequest of the due process clause of the United
States Constitution Amendment 14.
15.  Miller's contention under this assgnment of error is that the tesimony of Deputy Sheriff Howard
was fdse and deprived him of various rights. However, there is nothing in the record to show that the
deputy committed perjury. Miller did file some affidavits with his motion for post-conviction relief which
takeissue withthe testimony. But thetrid court in denying themoation for post-conviction relief did not make
any finding that the dlegations of Miller were meritorious.
116. Miller does not dispute that he fathered a child with the deputy’ s stepdaughter, only thet this is
“mideading.” He contends only that the girl’s family has not asked for financid support.
17. The deputy’s tesimony concerning Miller and another shooting episode was supported and
corroborated by testimony from another police officer. There is nothing before the Court to suggest that
this testimony from two sources was fase.
118.  Miller was giventhe opportunity to cross- examine Deputy Howard. Thereis nothing to show that
Miller did not have the opportunity to counter thistestimony or that he wasinany way deprived of hisrights

inthisregard. We find no merit to this assgnment.

[1l. The trial court erred in finding that Nathaniel Miller failed to prove that his
attorney was i neffective.



119. Miller'slast damisthat his atorney was ineffective for falling to arrange to have witnesses at the
sentencing hearing to present mitigating testimony; for falling to adequately address the deputy’ s testimony
as“fdsg’; and for faling to make a reasonable investigation.

920. The standard of review for a clam of ineffective assstance of counsd follows the two-part test
established by Strickland v. Washington, 466 U.S. 668 (1984). Under this test, “the defendant must
prove, under the totality of the circumstances, that (1) his atorney’ s performance was deficient and (2) the
deficiency deprived the defendant of afar trid.” Woodson v. State, 845 So. 2d 740, 742 (1 8) (Miss. Ct.
App. 2003) (citing Hiter v. State, 660 So. 2d 961, 965 (Miss. 1995)). The defendant “mugt show that
thereisareasonable probability that, but for his atorney’ s errors, he would have received adifferent result
inthetrid court.” Id. & (19). Our review is*highly deferentid to the atorney, with a strong presumption
that the attorney’ s conduct fdl within the wide range of professond assstance” Id. at ( 8).

921. Initsorder denying relief, the circuit court found that the sentence would have beenthe same even
if the person who sgned affidavits attached to the motion had testified as to the sentencing hearing. The
decison to only have one witness, the grandmother, testify at the sentencing hearing could be characterized
as adrategic choice and therefore beyond the scope of ineffective assistance of counsd.

922.  Inorder to succeed onadam of ineffective ass stance of counsd, Miller must show boththe fallings
of counsd and show that the result would have been different but for counsd’s errors. 1t is adaunting task
and one wherevery few cansucceed. Inthiscase, wefind that Miller hasfailed in his burden to show that
his counsd was any where near ineffective.

123.  Weadfirm the judgment denying post-conviction relief.

124. THE JUDGMENT OF THE CIRCUIT COURT OF ITAWAMBA COUNTY DENYING

POST-CONVICTION RELIEF ISAFFIRMED.ALL COSTSOFAPPEAL AREASSESSED TO
THE APPELLANT.



KING, CJ., LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



